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Pursuant to the July 17, 2013 Assigned Commissioner’s amended Scoping Memo and the September 10, 2013 Ruling by the Administrative Law Judge, the Golden State Manufactured-Home Owners League, Inc. (GSMOL) hereby files its opening brief in the ratesetting proceeding herein.
I.   INTRODUCTION
A. Procedural Background and Overview

On August 20, 2010, the Western Manufactured Housing Community Association (WMA) 
filed the instant Petition to Adopt, Amend, or Repeal a Regulation Pursuant to California Public Utilities Code sec. 1708.5.  Pursuant to Rule 6.3(d) of the Commission’s Rules of Practice and Procedure, the Golden State Manufactured-Home Owners League, Inc. (GSMOL) submitted a response to the WMA Petition, and became a party in this proceeding.  On February 24, 2011, the Commission opened an Order instituting rulemaking (R.11-02-018) and following several workshops, Assigned Commissioner Florio issued a Scoping Memo directing the parties to submit cost estimates for conversion of an exemplar mobilehome park (MHP) on July 13, 2012, and to thereafter serve direct and rebuttal testimony in preparation for evidentiary hearings.


On October 30, 2012, ALJ Jean Vieth proposed a one-day transcribed panel presentation 

for two proposals that coalesced over several months, followed by transcribed Q & A in lieu of cross-examination.  On November 2, 2012, the active parties unanimously proposed to forego workshops, evidentiary hearings and other proceedings by going directly to briefs in accordance with a proposed schedule.  On November 6, 2012, ALJ Vieth agreed to same, and directed the filing of a joint stipulation by the parties agreeing to various procedures, including the filing of initial briefs.  

On December 14, 2012, the parties hereto submitted their opening briefs.  Southern 

California Edison (SCE), San Diego Gas and Electric (SDG &E), Southern California Gas (SoCalGas), Bear Valley Electric Service (BVES), PacifiCorp dba Pacific Power (PacifiCorp), California Pacific Electric Company, LLC (CalPeco), The Utility Reform Network (TURN), and the Division of Ratepayer Advocates (DRA), collectively referred to herein as the “Joint Parties”, filed a single opening brief, while GSMOL, Pacific Gas & Electric Company (hereinafter “PG & E”), Southwest Gas Corporation (SWGas), the Western Manufactured Housing Communities Association (WMA) and the Coalition of California Utility Employees (CCUE), filed separate opening briefs which aligned themselves in opposition to the Joint Parties.  In light of the inability of the parties to agree on a number of key issues, and following the filing of Reply briefs, and additional workshops and evidentiary hearings, a July 17, 2013 Second Amended Ruling and Scoping Memo issued by the Assigned Commissioner which changed the categorization to ratesetting, and ordered that a new round of briefs be filed.

Consistent with the prior round of briefing, the parties have devolved over time into distinct groups who advocate for differing methods to solve the issues now before the commission.  The “Joint Parties” described above propose a 3-year “pilot” conversion program which would limit ratepayer funding and program participation to 2% of each utility’s mobilehome spaces, and propose ratepayer funding be limited to replace infrastructure “to-the-meter”.  At the end of the 3-year term, they propose that a report be made to reassess the program.  The remaining parties, including GSMOL, support a program proposed by P G & E which is designed as a comprehensive ratepayer funded program funding infrastructure conversion both “to-the-meter” and “beyond-the-meter” for all parks who wish to voluntarily transfer their systems until the program is terminated, so as to provide a realistic incentive for park owners to participate.
B.  Summary of Filing Party’s Position
The Golden State Manufactured-Home Owners League, Inc. (“GSMOL”) is a California 
non-profit mutual benefit corporation currently comprising some 30,000 individual mobilehome/manufactured home resident members (defined as “homeowners” by statute) throughout California.  GSMOL was formed in 1962 to promote and protect the mobilehome lifestyle and the substantial property investments of its members, to provide resources and assistance to individual homeowners where needed, and to protect those homeowners’ interests through state and local lobbying efforts. As a part of its activities, GSMOL monitors and reviews litigation affecting the rights of its members, and seeks intervention as amicus curiae where the issues before the courts are of critical importance to mobilehome communities.  GSMOL likewise monitors proceedings which come before this Commission, and has sponsored and participated in previous CPUC hearings on issues relating to mobilehome park energy and water systems.  The present Petition is a prime example of such a proceeding.

WMA has petitioned in this matter for rulemaking which seeks to facilitate the transfer of
sub-metered energy systems back to the serving utilities, stating that this is consistent with State policy.  GSMOL agrees that it will be far better for mobile homeowners to enjoy a direct relationship with their serving utilities.  Questions and problems which currently exist in connection with the eligibility for state and utility-sponsored energy programs, in connection with system deficiencies and the need for rehabilitation or repair, or in connection with proper billing or reading of meters, are more capably and reliably handled by the utilities.  GSMOL would prefer to have the park owners exit the utility business, and thus supports WMA’s request for a rulemaking to consider changes to encourage system transfers.

GSMOL would have preferred in concept to avoid saddling ratepayers with the costs of
repairing or upgrading systems that should have been repaired or upgraded with differential money received by the park owners for many years, and would desire in concept that park owners be accountable for what they have received in the form of differential discounts which some park owners have opted to treat as “free money”.  However, considerations of cost, safety, reliability and feasibility have prompted GSMOL to align itself with the proposal made by Pacific Gas and Electric (P G & E) to fund the entire new parallel system construction cost (i.e. “To-the-Meter” and also “Beyond-the-Meter”) and transfer sub-metered parks back to the serving utilities at a cost to be borne by the entire California ratepayer base, without re-opening the thorny question of the differential discount.  These critical considerations need to be paramount as the industry looks for a realistic solution moving forward.  As well, the residents of the mobilehome parks should not be subjected to the possibility of cost pass throughs which shall surely be sought if park owners are told to bear any significant portion of the transfer project cost.  GSMOL advocates that any decision of this Commission should be made in conformance with its prior decisions concerning mobilehome park energy systems, and in recognition of findings and ruling already made.  GSMOL believes that the only fair and equitable way to allocate cost in conformance with those decisions and rulings, is to spread the same across the entire California ratepayer base so as to avoid exposing the vulnerable class of mobile homeowners to bear program costs alone, to the exclusion of the ratepayer base, which they cannot afford.
The Joint Parties’ proposal does not solve the problem which the Commission herein
confronts, but instead delays effective implementation, discourages voluntary participation by park owners, and exposes mobile homeowners to large cost reimbursement risk for the “beyond-the-meter” portion of the program which Joint Parties are unwilling to fund.  This only serves to GSMOL’s position herein, and its support for the policy recommendations, program design and cost and rate recovery presented by PG &E.  The Joint Parties’ position advocates caution and financial prudence, but is based upon faulty or one-dimensional reasoning, and fails to solve the fundamental and paramount issue presenting in this proceeding: i.e.  How do we encourage and incentivize owners of mobilehome park businesses to participate in a conversion of their utility systems which all parties agree would be in the best interests of California’s utility customers, when those business owners cannot be made to do so?  The past 38 months of hearings, proposals, workshops and briefing have also identified a worsening reality confronting the Commission; i.e. How to continue the safe and reliable provision of gas and electric service to some 500,000 mobilehome customers throughout California who are being served by aging and fully depreciated systems.  While the cost to implement the kind of new parallel system construction to which all parties appear to support is obviously a critical part of any analysis, it must not be used to avoid bringing a real solution to the problem. 
Mobile homeowners should not be held hostage to dire predictions of inflated costs to the extent that solutions are ignored or delayed.  A comprehensive state policy is required to solve an ever-worsening problem, and the time to act is now.  Rather than confront the issue head on and propose solutions, Joint Parties advocate a program which would effectively delay any meaningful solution for years while more data is collected.  In the meantime, MHP utility systems shall continue to age, safety concerns shall go unresolved and little forward momentum shall be achieved.  This would be contrary to the stated desire of Commissioner Florio to solve the issue, rather than “kick the can down the road” and avoid true resolution.  On behalf of its thousands of constituent members, GSMOL urges the Commission to avoid further delay and reaffirms its support for the P G & E proposal.
II. JURISDICTION AND AUTHORITY

Rather than re-state these issues here, GSMOL defers to and hereby incorporates the

Statement of jurisdiction and authority contained in the Opening Briefs of P G & E and WMA.  
III. ISSUES FOR THE COMMISSION’S CONSIDERATION
A.  Policy, Safety and Reliability

Joint Parties argue that “the vast majority of MHPs” are “sufficiently safe”, thus 

attempting to minimize the need to address this problem now, rather than waiting another five years.  They argue that ongoing inspections, continued payment of the Master Meter Discount (which they agree has not historically been used properly by park owners), ongoing inspections and “utility outreach” efforts to identify those parks of greatest concern will buy the industry at least another five years before a permanent solution is reached.  Such a “band aid” approach cannot hope to adequately cover an ever expanding safety problem.     

No party to these proceedings can deny the looming safety threat posed by the aging

energy delivery systems which exist in mobilehome parks, some of which are likely receiving little or no maintenance from their owner/operators.  Nearly 17 years ago this Commission issued its Decision 95-02-090 in the landmark “double-dip” decision which ruled that the Master Meter Discount was the sole vehicle for park owners to recover to-the-meter costs.  (See Order Instituting Investigation on the Commission’s own motion into the rates, charges, and practices of electric and gas utilities providing services to master-metered mobile home parks, I.93-10-022 filed October 20, 1993.  The Commission stated therein that “[s]ince most of the mobilehome parks in California are approaching the stage where park utility systems need to be replaced, the issue before the Commission has significant financial impact…”  The decision recites that park owners (WMA) testified therein that “many of the mobile home parks are approximately 30 years old and need major repairs or replacement to park utility systems.”  Obviously these systems are now even older, and not getting any younger; WMA has testified herein that those same systems are now 30-50 years old.  With discount amounts shrinking and systems continuing to age, safety issues shall increase at an accelerated rate.  While Joint Parties have characterized project cost estimates to be “speculative at best and uncertain in many respects”, there is no room for any party to legitimately speculate about the issue of safety.  
The useful life for most systems has come and gone; we are now operating on
borrowed time.  GSMOL members are increasingly experiencing black outs, brown outs and power surges in parks with older systems.  And many parks cannot accommodate the electric supply needs of newer homes, based upon the amperage capabilities of the installed or existing  park systems.  GSMOL members in Oakcrest Estates, San Jose recently experienced a gas outage of almost one week, while leak detection efforts were ongoing to find the root cause of the problem.  (See Exhibit 2 attached to WMA brief referencing San Jose Mercury News Article)  Contrary to testimony submitted by the Joint Parties, there is CLEAR evidence of imminent and serious safety concerns to existing mobilehome park systems.

Targeting only those parks with the worst safety records, or limiting participation to 2%

of the State’s mobilehome park spaces per year, is a piecemeal approach which guarantees little traction towards solving the problem.  It is unknown how many more parks will descend into “high risk” categories or experience significant service outages without a real solution in place.  If safety is to be adequately addressed, the reality of the situation must be acknowledged: i.e. that virtually all MHP delivery systems in California have aged to a point of being safety concerns.  Thus, if safety concerns are comprehensive, so too must be the solution.  
B. Program Cost and Ratemaking/Incentives
The Joint Parties’ recommendation is guaranteed be a “non-starter” for virtually all
mobilehome park operators, and offers little incentive to move the transfer concept forward due to the exclusion of “beyond-the-meter” costs.  This is clear communication to park owners that they must either front the costs from their own pocket and forego prior Commission decisions which would allow them to pass these costs through to the tenant homeowners, or seek “pass through” reimbursement from their tenants, thus inviting rent control ordinance battles, lawsuits or further hearings before the Commission.  The deterrent effect will be profound.  All parties seem to agree that transfers cannot be made mandatory, and that some incentive is thus needed to move the program forward without creating further controversy or conflict.  But by excluding these costs in full, a contrary message is sent, as park owners shall be placed in direct conflict with their tenants.
Any park owner who does convert under these conditions would most certainly be looking to pass through all of some portion of the costs to homeowners.  In Robert Hambley vs. Hillsboro Properties Decision 04-04-043 (April 22, 2004), the Commission adopted the joint recommendation of the parties in ruling that certain “beyond-the-meter” costs are not covered by the sub-metering discount, and thus could be charged to sub-metered tenant homeowners.  If this decision provides the ability for park owners to pass through up to $12,000.00 per space to tenant/homeowners, the results of not extending ratepayer funding to “beyond-the-meter” costs will be ultimately catastrophic.  The Commission would undoubtedly see an increase in homeowner complaints that Decision 95-02-090 is being violated, or new proceedings initiated by GSMOL or others to modify or create exceptions for tis portion of the Program costs.  The cost savings to the ratepayer base for which Joint Parties argue so forcefully would be ultimately shifted to a much smaller segment of mobile homeowner/tenants who would be forced from their homes due to their inability to reimburse the park owner.  Thus, the mobilehome park industry which the Commission is trying to preserve would be threatened.  GSMOL does not wish to re-litigate those issues, or to create a multiplicity of actions before the Commission, but would be forced to vigorously oppose any attempt by park owners to pass through transfer costs to their residents.

Failing to provide for costs beyond-the-meter shall create very real implementation problems.  Residents cannot use the new system unless a proper and safe connection is made beyond the meter.  In investor-owned parks where the space is rented, the park owner would bear the difference between the credit and the cost unless the current Decisions are modified.  Even if the park owner chose to participate under current law, a looming question is whether the serving utility would or even could connect the new system to the existing service line beyond the meter without an upgrade.  If connected to the existing line, it is likely that the capacity improvements of the new system could be passed on.  Service deficiencies would continue.  If cost pass throughs were ever allowed, consequent rent increases could force residents to lose their homes.

In a resident owned park such as San Luis Rey Homes, where residents own the land and fixtures, the results would be even more prejudicial.  Each resident would be forced to pay the beyond-the-meter cost from his or her own pocket.  Would the resident who cannot afford the projected $11-15,000.00 cost be forced to go without utility service?  These residents also have a distinct property interest in the utility systems, which will be effectively taken away by regulatory action which is tantamount to inverse condemnation.

One important factor completely ignored by the Joint Party proposal is the limited

financial capabilities of the majority of mobilehome residents, which shall be tested if park owners are made to bear up to 36% percent of the program cost without ratepayer contribution.  In the event that the residents are to be ultimately relied upon to pay for any portion of the project, it will be doomed to failure on take off.  Mobilehomes constitute a well-known form of affordable housing in California, and are populated in the main by citizens who could never afford the costs which Joint Parties fail to account for.  The unique aspects of mobilehome ownership, and the vulnerable position of mobilehome residents, demands that the public interest be balanced appropriately. 
  
The majority of GSMOL members are either retired seniors or persons living on low or fixed incomes.  This reflects the condition of mobilehome housing in general.  In Schmidt v. The Superior Court of Santa Barbara County 48 Cal. 3d 370 (1989), the California Supreme Court noted in footnote 16 what it called the “distinctive characteristics of mobilehome parks”, citing to a survey of the California Department of Housing and Community Development which found that approximately 72% of mobilehome park residents in California were age 55 or older.  In some areas, the average age has been established to be closer to age 65 (See San Diego Association of Governments, city of Escondido Mobilehome Needs Survey (1988) at page 5).  GSMOL has no evidence that these demographics have substantially changed.  In fact, many parks are “senior parks” which only allow residency by persons between 55 and 65 or older.  Mobilehome housing remains a staple housing market for seniors and those low income persons who cannot afford to purchase any form of real property housing.


Two other important factors must be considered.  First, mobilehome residents have a substantial investment in their homes.  Mobilehomes usually range in size from 500 to 1500 square feet, which is typically the size of a two bedroom house.  The cost of a new home, including moving and set up costs, is now well above $30,000.00-$50,000.00.  Costs for set up and improvements such as cement foundations, carports, steps, porches and landscaping range from $5,000.00-$15,000.00.  See Baar, The Right to Sell the ‘Im’mobile Manufactured Home in its Rent Controlled Space in the ‘Im’mobile Home Park:  Valid Regulation or Unconstitutional Taking? 24 Urban Lawyer Number 1, p. 158.


In addition, mobilehomes are not really “mobile” at all.  A 1991 study found that “98 percent of these homes make only one trip-from the factory or showroom to the installation site.”  See Jonathan Sheldon & Andrea Simpson, Manufactured Housing Park Tenants: Shifting the Balance of Power.  Only about three percent of all mobilehomes are relocated from one park to another.  See Hirsch, Legal-Economic Analysis of Rent Controls in a Mobile Home Context: Placement Values and Vacancy Decontrols 35 UCLA Law Review 399 (1988).  The United States Supreme Court described the “unique situation of the mobilehome owner” this way:


“The term ‘mobile home’ is somewhat misleading.  Mobile homes are


largely immobile as a practical matter, because the cost of moving one


is often a significant fraction of the value of the mobile home itself.  


They are generally placed permanently in parks; once in place, only


about 1 in every 100 mobile homes is ever moved.  When the mobile


home owner wishes to move, the mobile home is usually sold in place.


…Thus, unlike the usual tenant, the mobilehome owner generally


makes a substantial investment in the home and its appurtenances—


typically a greater investment in his or her space than the mobilehome


park owner…The immobility of the mobilehome, the investment of


the mobilehome owner, and restriction on mobilehome spaces, has


sometimes led to what has been perceived as an economic imbalance


of power…”  See Yee v. City of Escondido, 503 U. S. 519, 523 (1992).
 In sum, as one Federal Court recently noted, “[b]ecause the owner of the mobile home cannot readily move it to get a lower rent, the owner of the land has the owner of the mobilehome over a barrel.”  See Guggenheim v City of Goleta 638 F. 3d 1111, 1114 (2010).  Scarcity of spaces increases the mobilehome resident’s vulnerability, since there are few vacant spaces to move to in most areas in the event that the existing space becomes unaffordable.  Limited supply and demand, usually a source of appreciation for homeowners, is for the mobilehome resident, a trap.


Immobility, limited income, the substantial investment which is at risk and the scarcity of spaces combine to create a unique vulnerability.  If any solution proposed by the Commission could result in a substantial financial cost to mobilehome residents, whether by direct cost obligation or pass through billing, there is a distinct risk that these persons would gain a new energy system, but lose their homes and all of their equity interest with it.  Clearly this would not be sound public policy.  A true balancing of the public interest would require that this burden be placed on the entire ratepayer base, as advocated by the P G &E proposal, where it is more equitably allocated.  Saddling innocent and vulnerable mobilehome residents with even the potential of paying for significant program costs should be avoided.   
III.   CONCLUSION
GSMOL submits that the limited nature of what Joint Parties propose “is likely to 
delay MHP conversions by forcing the parties and the Commission into another proceeding to evaluate the results from the first three years and make a determination as to whether the program should continue.  This is not a proper solution for the problem.  Comprehensive problems demand a comprehensive approach to solving them.  And solutions cannot be reached where the solutions being brought to bear are one-dimensional.  Respectfully, the parties have been investing substantial time and money into this proceeding for some 38 months.  Regrettably, the utilities could not reach complete common ground on a comprehensive solution.  GSMOL now looks to the Commission to decide.   

Based upon the foregoing, GSMOL respectfully requests that the Commission rule in
conformance with the PG &E proposal, and implement a comprehensive transfer program for all submetered parks within California, on a prioritized basis based upon health and safety, with cost recovery to be borne by all ratepayers within California.  GSMOL advocates that this program be commenced as soon as possible.  The cost to be borne by the ratepayer public is more than justified by considerations of safety and well being for members of that same “public”; i.e. the hundreds of thousands of mobiehome residents throughout California.
Respectfully submitted,
                                                           Dated: October 8, 2013
/s/
Bruce E. Stanton, Corporate Counsel

Golden State Manufactured-Home Owners League, Inc. (GSMOL)
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